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June 21, 2006
The Honorable Joe Simitian

Chair, Senate Environmental Quality Committee

State Capitol, Room 2205

Sacramento, CA 95814

RE: 
AB 2296 (Montanez) Solid waste: landfill: closure, postclosure 


maintenance, and corrective action - OPPOSE

Dear Senator Simitian, 

The Solid Waste Association of North America (SWANA) is composed of approximately 7000 public and private sector solid waste management professionals throughout North America dedicated to the development and enhancement of environmentally and economically sound practices and policies for the integrated management of municipal solid waste.  There are approximately 900 members of SWANA in California, and on their behalf I am writing to urge you to oppose AB 2296 (Montanez), as amended on June 20, when it is heard in your committee. 

This bill would require the California Integrated Waste Management Board to conduct a study, by January 1, 2009, to define the conditions that potentially affect solid waste landfills and could pose a long-term threat and adopt regulations based on that study.  This bill would require a person owning or operating a solid waste facility to submit a correction action plan for the closure of the facility to the Integrated Waste Management Board.  The bill would require the person to submit evidence of financial ability to provide for closure, post-closure maintenance, and corrective action. It also requires the adoption of regulations regarding the cost estimates of the state if the state resumes responsibility for those activities.

The California Integrated Waste Management Board (CIWMB) has been holding a series of workshops over the past two years to evaluate the current landfill post-closure care and financial assurance regulations.  To date, the CIWMB has yet to offer any specific findings or recommendations pursuant to this review.  We respectfully suggest that AB 2996 is premature and should await the conclusion of the review currently underway by the CIWMB.  Likewise, the US EPA is also reviewing the solid waste landfill post-closure care and financial assurance regulatory framework for solid waste facilities at the federal level.  We strongly request that the California legislature not act until there has been a full and complete dialogue on this matter before the state and federal agencies charged with regulating post-closure care at solid waste landfills.

The need for this legislation has not been clearly or convincingly established.  California already has the safest, most heavily regulated landfills in the US.

· Regulations are the most comprehensive and restrictive of any state in the nation.

· Permitting and Siting standards are among the most stringent.

· California’s unique CEQA requirements are stringently applied to all new and expanded landfill projects.

· California’s HW regulations divert approximately 5 times more hazardous waste from solid waste landfills than do federal regulations.

The proponents of this measure are fond of referring to environmental problems associated with the post-closure care of landfills that were former “co-disposal” sites where hazardous, solid and liquid wastes were all disposed in unlined pits and trenches.  This practice has been outlawed in California for more than 30 years.  Modern California solid waste landfills simply have not been shown to pose they same type of long-term threat and danger.  Indeed, there are many examples today where closed California landfills are beneficially used as sites for industrial development, shopping centers, hotels, golf courses, concert facilities and recreation areas.  Indeed, the CIWMB recently held two workshops discussing numerous landfill projects that have successfully employed significant beneficial post-closure land uses. 

The proposed language of AB 2996 implies that post-closure care needs to be extended in perpetuity as long as the landfill poses a threat to the human health and the environment.  Certainly a laudable goal, but how does any one know exactly how long that will be when a landfill first closes?  Existing federal regulations already answer that question in the most reasonable way:

1. Initially establish a 30-year post-closure care period on the date the landfill closes.

2. Provide the state agency with the authority to lengthen (or shorten) that 30-year period based on a finding that such lengthening is necessary to protect human health or the environment [40 CFR 258.61 & 258.72].

The CIWMB already has the authority and ability to comply with the federal regulations.  AB 2996 is simply not needed.

In addition, AB 2996 contains language that does not make sense or is redundant with existing solid waste regulations currently in place: 

· AB 2996 contains language that financial assurance for post-closure care of landfills should include the ability to respond to known or reasonably foreseeable releases” – yet this language is already in the Title 27 regulations adopted by both the CIWMB and State Water Resources Control Board for landfills [27 CCR 20380 & 22221]

· AB 2996 suggests that the final cover of a closed landfill must be replaced at interval not less than guaranteed period.  This language simply does not make sense.  Only an unimaginable catastrophic event would require an entire cover to be totally replaced.  A final landfill cap typically needs some level of ongoing maintenance that can typically be incorporated into the ongoing land use of the closed landfills (development, recreation, etc.)  

· AB 2996 suggests that financial assurance must be provided for the repair of clogged leachate lines.  This type of technical detail is simply not appropriate for Legislation.  There is no evidence that clogged leachate lines is a significant problem or concern.  A clogged leachate line is extremely unlikely – they are required by regulations to be designed not to clog.  Once a landfill is closed, the potential for clogging diminishes with capping of the landfill and control of moisture inflow.  However, in the unlikely event of a clogged leachate line the proper response may not be to “repair the clogged line”.  Alternative mitigation strategies may be much more appropriate.  

· AB 2996 suggests that prevailing wages should be used to calculate anticipated post-closure costs.  Existing regulations already require a third-part cost estimate for conducting the necessary post-closure care activities.  Universally requiring the use of prevailing wages is simply not appropriate for private non-public works projects.

· AB 2996 suggests that Post-closure care and corrective action be maintained for a minimum of 30 years.  However, this is already a requirement of existing regulations.  Further legislation is not necessary.

Instead of enacting AB 2296, a better approach would be for the US EPA and CIWMB to conclude their review of the existing regulatory structure for solid waste landfill post-closure care and financial assurance.  The US EPA and CIWMB may conclude that adjustments to existing regulations are warranted.  If the agencies determine that statutory authority is unclear, then discussion of legislative changes would be appropriate at that time.

For these reasons, the California Chapters of SWANA urge you to oppose AB 2296 when it is heard before your committee.

Sincerely,
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