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June 16, 2006
The Honorable Loni Hancock

Chair, Assembly Natural Resources Committee

1020 N Street, Room 164

Sacramento, CA 95814

RE: 
SB 1205 (Escutia) Air pollution: Children's Breathing Rights Act: penalties—OPPOSE 

Dear Assemblywoman Hancock,

The Solid Waste Association of North America (SWANA) is composed of approximately 7000 public and private sector solid waste management professionals throughout North America dedicated to the development and enhancement of environmentally and economically sound practices and policies for the integrated management of municipal solid waste.  There are approximately 900 members of SWANA in California, and on their behalf I am writing in opposition to SB 1205 (Escutia). 

This bill would enact the Children’s Breathing Rights Act which would, among other things, increase air pollution penalties from non-vehicular sources including a new huge penalty for “serious” or “chronic” polluters.  

SWANA urges you to take the following into consideration:
· Justification for the new penalty provisions are based on out-of-date findings.  The “industrial” emissions data used in the findings is over ten years old, with no indication that any of the referenced emissions were released in violation of air quality emissions standards or that the emissions had any impact on children in the schools purportedly “near” the emissions sources.  
· Statewide, air quality has consistently improved over the past 20 plus years.  This indicates that the current emissions control program is working well.  Stationary source compliance rates have generally been shown to be good.

SWANA is in opposition to SB 1205 for the following reasons:

· SB 1205 significantly increases the criminal and civil strict liability penalty for stationary source violations from $1,000 to $10,000 per day.  The bill also deletes affirmative defenses for unintentional and non negligent violations.  Existing stationary source penalties are adequate to assure compliance and were substantially increased in SB 1865 (Perata) in 2000.   

· The bill deletes the requirement that a nuisance violation cause “actual injury” to be subject to liability up to $15,000.  In essence, SB 1205 would allow a $15,000 fine to be imposed on a business for a harmless temporary emission that resulted in only an odor – even odors from small restaurants.  The $15,000 penalty provided in HSC § 42400 and 42402 for nuisance violations that cause “actual injury” was adopted as part of Senator Perata’s SB 1865, in recognition of the difference between nuisances that have health effects and those that do not. The bill provides no justification for eliminating that distinction and raising penalties to $15,000 for all nuisance violations. 

· SB 1205 would establish a new category of violator – “a serious and chronic violator.”  The serious and chronic violator, to be defined by the Air Resources Board, would be subject to civil penalties of up to $100,000 a day.    Current law already provides a graduated civil and criminal penalty structure with penalties of up to $250,000 per day ($1,000,000 per day for corporation) for willful and intentional emissions violations that cause great bodily injury or death.  This proposed penalty also would NOT be subject to the existing HSC §42403 criteria that must be taken into account in establishing civil penalty amounts.

· This “serious and chronic” violator penalty is NOT subject to the §42400.7 prohibition on dual civil and criminal penalties for the same violation.  The $100,000 per day penalty for serious and chronic violators is in addition to any other civil or criminal penalty.   
· The bill fails to provide due process for determining whether a violator is “serious and chronic”, unlike the procedures set forth in HSC §§ 42333 and 42334 for denying permits to recurring violators.  
Increasing air quality penalties further than California’s already stringent laws will deter businesses from remaining in California.  For these reasons, the California Chapters of SWANA is opposed to. Thank you for your consideration of our position.
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